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This Section 8(a)(1l) case was submtted for advice as
to whether a crimnal conplaint filed by an Enpl oyer nmanager
agai nst an enpl oyee Union steward, ultimtely dism ssed by a
state court, was unlawful under the Suprenme Court’s deci sion
in BE & K.* W agree with the Region that the crimna
conpl ai nt, although non-neritorious, was reasonably based,
and thus cannot be attacked as an unfair |abor practice.
There is also insufficient evidence of a retaliatory notive
to inpose the costs of litigation upon the enployee so as to
find the suit unlawful under the test suggested in dictum by
a mpjority of the BE & K Court.?

FACTS

1. Backgr ound

M ssi ssippi Action for Progress, Inc. (the Enployer)
operates various daycare and early chil dhood educati on
centers, including two in G eenwood, M ssissippi.
Headquartered in Jackson, M ssissippi, the Enployer al so has
a regional office in G eenwod. The | UE/ CMA (Union)
represents the Enployer's G eenwood enpl oyees and has been
negotiating for an initial collective-bargaining agreenent
with the Enpl oyer since its June 2000 certification
Cassandra Townes works at the Enployer's G eenwood Early
Head Start Center and serves as the Union's chief steward.

2. The Events of Novenber 26, 2002

' BE & K Construction Co. v. NLRB, us __, 122 s. Ct.
2390, 170 LRRM 2225 (2002).

®1d., 122 S . at 2402.
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At a Novenber 26, 2002 investigatory neeting held at
t he Enpl oyer’s regional office, Townes represented enpl oyee
Kel | ey, who had been accused of insubordination. Enployer
Human Resources O ficer Mtchell represented the Enpl oyer
During the neeting, a question arose as to whether the
Enpl oyer had provided Kelley with copies of two letters
concerning his alleged insubordi nati on. Wen Townes asked
Kelley for copies of the letters as they left the neeting,
he told her that he did not have them Townes then asked to
speak with manager Mtchell about the letters.

Townes testified that Mtchell shoved the letters at
her and said in an irritated voice, Have the letters, had
the letters, what difference did it make? If you want the
letters, take the letters. Townes asserts that M tchel
| aughed sarcastically, snapped her fingers and tapped her
feet. Townes and Mtchell then got into an argunent,
accounts of which differ

According to Mtchell,® Townes called her a clown and
said, | got sonething for you. I will take care of you
Believe ne | will take care of you, just like |I told you in
Jackson. When Mtchell replied that Townes was threatening
her |i ke she had done before, Townes repeated that she woul d
"take care of" Mtchell. Mtchell clains that Enployer
of ficial Jordan then asked Townes to | eave, but that Townes
i gnored hi mand continued shouting and nmeking threats, and
t hat Townes al so refused subsequent denmands to | eave.
Mtchell asserts that this nmarked the third time Townes had
verbally assaulted [her] character and directly threatened
her in the presence of others.® Mtchell felt that Townes
was capabl e of carrying out her threats, causing her to fear
for her life and safety.

Two ot her regional office enpl oyees gave the Enployer
witten accounts of what transpired on Novenber 26. Bil
Mosson stated that Townes and Mtchell were arguing |oudly
and he saw Jordan standi ng between them Msson heard
Townes say that she didn't know why the Enpl oyer sent a
"clown" like Mtchell to the neeting, that she neant what
she said in Jackson, and that Mtchell was going to get hers
and that Townes was going to get her. Each called the other
a clown. Msson then stood between themw th Jordan. At
this time Mtchell told Townes to | eave or she woul d be
renmoved

*Wile Mtchell did not provide a Board affidavit, she set
forth her version of the events in a witten statenent to
Enpl oyer Regi onal Manager Jordan

* Mtchell did not substantiate this assertion.
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The ot her enpl oyee, Marley Phillips, stated that she
was at her desk when she heard two wonen argui ng. Townes

was "hollering” at Mtchell, who asked Townes to | eave the
buil di ng several tinmes. Townes continued yelling at
Mtchell, but left shortly after Mtchell announced that she

was calling the police.

Townes testified that she accused Mtchell of acting
unprofessionally, and Mtchell replied that she treated
peopl e accordi ngly: when she saw a cl own she acted |ike a
clowm. As Townes left, she passed a mrror and told
Mtchell, Look in the mrror -- you're the clown. Wile in
t he hal Il way, each called the other a clowm. Townes charged
that Mtchell had done the sane thing in Jackson.® M tchel
replied, What can you do about it? | called your bluff. |
told you that I was going to call the police and shut you
up. As Townes wal ked toward the exit, Mtchell stated that
she was going to call the police to have Townes escorted off
the property. Townes told Mtchell she was not afraid of
her and that she could handl e her, and adnoni shed M tchel
to give Kelley a fair hearing. Jordan then wal ked Townes to
the exit. Townes saw Mtchell on the tel ephone and assuned
she was calling the police. Townes and Kelley then |eft the
Enpl oyer’ s regi onal office.

Kelley testified that Townes returned to the neeting to
di scuss the mssing letters with Mtchell. Al though their
voi ces were raised, he did not recall what was said. After
a few mnutes Mtchell told Townes that she was going to
call the police and have Townes escorted out of the
building. Kelley asserts that he did not hear Mtchell ask
Townes to | eave before threatening to call the police, and
did not hear either woman use profanity or nake threats.

3. The Crimnal Compl aint

On the afternoon of Novenber 26, Townes arrived at the
Greenwood Early Head Start Center. She saw three police
cars outside. Rather than return to work, she drove hone.
The next day Townes | earned that sheriff's deputies had been
| ooking for her. Townes contacted the Leflore County
Justice Court and discovered that she had been charged with
di sturbing the peace based upon an affidavit provided by

°* Townes was referring to a Septenber 13 Enpl oyer hearing at
whi ch she represented a term nated enpl oyee. According to
Townes, Mtchell nade faces at her during the hearing, and
Townes nout hed that Mtchell was "being silly.” Mtchel
then threatened to call the police on Townes, but did not do
so.
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manager Mtchell.® Townes then went to the court and filed
an identical charge against Mtchell, as well as a sinple
assault charge agai nst manager Jordan.

On January 14, 2003 the local county court dism ssed
all three charges. It is unclear on what grounds the court
rul ed.

ACTI ON

We agree with the Region that Mtchell's crim nal
conpl ai nt, although found non-neritorious by the | ocal
county court, was reasonably based. W al so concl ude that
there is insufficient evidence to establish that she woul d
not have filed it "but for a notive to inpose the costs of
the litigation process, regardl ess of the outcone."’ Thus,
consistent with the First Amendnent protections discussed by
the Suprenme Court in BE & K, the Region should dismss this
charge, absent w thdrawal .

Initially, we agree that the | awful ness of Mtchell's
crimnal conplaint raises First Arendnent considerations

under the Suprenme Court’s decision in Bill Johnson's.® 1In
Johnson & Hardin Co.,° the Board stated that filing a
crimnal conplaint with governnental officials is, |ike
filing a civil lawsuit, "an aspect of the right to petition

® The charge alleged a violation of Mss. Code Ann. § 97-35-
15, Di sturbance of the Public Peace, which provides that,

"[a] ny person who disturbs the public peace, or the
peace of others, by violent, or loud, or insulting, or
prof ane, or indecent, or offensive, or boisterous
conduct or | anguage, or by intimdation, or seeking to
intimdate any other person or persons, or by conduct
either calculated to provoke a breach of the peace, or
by conduct which may lead to a breach of the peace, or
by any other act, shall be guilty of a m sdeneanor...."

A conviction is punishable by a fine of up to $500, or up to
si x nmonths inprisonnent in county jail, or both.

" See BE & K, 122 S.C. at 2402.

® Bill Johnson's Restaurants, Inc. v. NLRB, 461 U S. 731
(1983).

* 305 NLRB 690, 691 (1991), enfd. in relevant part 49 F. 3d
237 (6th Cr. 1995) (Bill Johnson's analysis, used to

eval uate | awful ness of alleged retaliatory civil suits,
applied to crimnal trespass conplaints).
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the Governnent for redress of grievances."* Johnson &
Hardin is thus consistent wwth BE & K, 122 S.Ct. at 2396,
where the Court observed that "the right to petition extends
to all departnents of the Governnent."*

In BE & K, the Court reconsidered the circunstances
under which the Board could find a “conpleted” |lawsuit to be
an unfair |abor practice.” |In Bill Johnson’s, the Court
appeared to articulate two standards for evaluating all eged
retaliatory lawsuits: one for ongoing suits and one for
concluded suits.” Bill Johnson’s held that the Board may,
consistent wwth the First Amendnent, only halt prosecution
of an ongoing lawsuit if it |lacks a reasonable basis in fact
or law and was brought with a retaliatory notive.* The
Court stated that a concluded |awsuit which resulted in a
judgnent adverse to the plaintiff, or which was w t hdrawn or
ot herwi se shown to be wthout nerit, could be attacked as an
unfair | abor practice if it was filed with a retaliatory
nmotive.* Thus, under Bill Johnson’s, it appeared that the
Board could find that a conpleted |lawsuit, even if
reasonably based, was an unfair |abor practice if it was
unsuccessful and was filed to retaliate against the exercise
of rights protected under the Act.

The Suprene Court in BE & K rejected the Board's

application of Bill Johnson’s for adjudicating unsuccessful
but reasonably based | awsuits.” The Court found that the
Board’ s reading of Bill Johnson’s was overly broad because

the class of lawsuits that the Board wi shed to proscribe
i ncluded a substantial portion that involved genuine
“petitioning” protected by the Constitution.” The Court
thus indicated that the Board could no |longer rely on the

* 305 NLRB at 691.

" See also M. Z's Food Mart, 325 NLRB 871, 871 n. 2, 894
(1998), enf. denied in part, 265 F.3d 239 (4th Gr. 2001);
Control Services, 315 NLRB 431, 455-56 (1994).

#1122 S. Q. at 2397.
¥ 461 U.S. at 747-749.

“ Id. at 748-749.

¥ Id. at 747, 749.

* 122 S.Ct. at 2397, 2400, 2402.

Y Id. at 2399 (". . .even unsuccessful but reasonably based
sulits advance some First Amendment interests").
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fact that a lawsuit was ultimately neritless, but nust
determ ne whether it was reasonably based regardless of its
outcone on the nerits.*

The BE & K Court al so considered the Board s standard
of finding retaliatory notive in cases in which "the
enpl oyer could show the suit was not objectively basel ess. "
The Court criticized the Board for having adopted a standard
in reasonably based suits of finding retaliatory notive if
the lawsuit itself related to protected conduct that the
petitioner believed was unprotected.” Simlarly, the Court
reasoned that inferring a retaliatory notive from evidence
of a respondent’s union ani nus woul d condemn genui ne Fir st
Amendnent "petitioning" in circunstances where the
plaintiff’s "purpose is to stop conduct he reasonably
believes is illegal[.]"* In dictum however, the Court
suggested that an unsuccessful but reasonably based | awsuit
coul d be considered an unfair |abor practice if it would not
have been filed "but for a notive to inpose the costs of the
[itigation process, regardless of the outcone."?*

Because the Suprenme Court in BE & K did not enunciate
the standard for determ ning whether a conpleted |lawsuit is
basel ess, the Bill Johnson’s standard for eval uati ng ongoi ng
| awsuits remains authoritative. 1In Bill Johnson's, the
Court ruled that while the Board s inquiry need not be
l[imted to the bare pleadings, the Board could not nake
credibility determ nations or draw i nferences from di sputed
facts so as to usurp the fact-finding role of the jury or
judge.® Thus, while "genui ne di sputes about nateri al
hi storical facts should be left for the state court, plainly
unsupportabl e inferences fromthe undi sputed facts and
patently erroneous subm ssions with respect to m xed
guestions of fact and |law may be rejected."* Further, just

¥ Id. at 2399-2402.
¥ Id. at 2400-2401.

® Id. at 2400 (". . .the Board’s definition broadly covers a
substantial amount of genuine petitioning").

* Id. at 2401 (emphasis in original), citing Professional
Real Estate Investors, Inc. v. Columbia Pictures
Industries, Inc., 508 U.S. 49, 60-61 (1993).

#122 S.Ct. at 2402.
#® 461 U.S. at 744-746.

* Id. at 746, n. 11.
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as the Board may not decide "genuinely disputed materi al
factual issues,” it nust not determ ne "genuine state-|aw
| egal questions.” These are |egal questions that are not
"plainly foreclosed as a matter of |law' or otherw se
"frivolous."® Thus, a lawsuit can be deened basel ess only
if it presents unsupportable facts or unsupportable
inferences fromfacts, or if it depends upon "plainly
forecl osed” or "frivolous" |egal issues.

In the instant case, Mtchell's crimnal conplaint
agai nst Townes is akin to a conpl eted, unsuccessful |awsuit,
because the county court dism ssed the charge. However, we
cannot say that Mtchell's crimnal conplaint was basel ess.
First, Bill Johnson's does not permt the Board to nmake
credibility determ nations or to draw i nferences from
di sputed facts. Here, Mtchell's version of events, which
Mosson and Phillips corroborated in naterial respects,”
differs from Townes' version of events, which Kelley did not
specifically corroborate.” Because the Board cannot make a
credibility resolution or draw i nferences fromthese
di sputed facts, we have no basis to challenge Mtchell's
belief that Townes had in fact disturbed the peace, or to
di spute that she feared for her life and safety.* Second,
under M ssissippi law, a disturbance of the peace can occur
in a place of business.” Thus, Mtchell's crimnal
conpl aint, attacking Townes' conduct at the Enployer's
regional office, was not plainly foreclosed by applicable
state | aw

*® Id. at 746.

*® Like Mtchell, Msson stated that Townes told Mtchell she
"was going to [get] hers and that [ Townes] was going to get
her," and Phillips stated that Townes was "hollering" at
Mtchell and continued yelling at her even after being asked
to | eave the building several tines.

 Townes did not specifically deny threatening Mtchell, and
Kelley nerely testified that he did not hear any threats.

* See generally Beverly Health & Rehabilitation Services,
Inc., 331 NLRB 960, 962 (2000), reconsideration denied 336
NLRB No. 25 (Septenber 28, 2001). Conpare Ceske & Sons,
Inc., 317 NLRB 28, 29, 57-58 (1995), enfd. 103 F.3d 1366,
1376 (7'" Cir.), cert. denied 522 U.S. 808 (1997).

*® See Taylor v. State, 396 So.2d 39, 41 (Mss. 1981)
("public place,"” for purposes of Mss. Code Ann. 8§ 97-35-15,
Di sturbance of the Public Peace, includes one where, by
general invitation, nmenbers of the public attend for

busi ness reasons).
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Finally, there is no evidence that Mtchell's crimna
conpl aint would not have been brought "but for a notive to
i npose the costs of the litigation process, regardless of
the outcone,"” the test a mpjority of the justices suggested
m ght constitute an unfair |abor practice in BE & K
Accordingly, the instant charge should be dism ssed, absent
w t hdrawal . *

B.J. K

* See Dilling Mechanical Contractors, Inc., Cases 25-CA-
25094, 25- CA-25485, Advice Menorandum dat ed Decenber 11,
2002. W express no opinion on whether (a) Mtchell’s
conduct could be attributed to the Enployer and (b) whether
the crimnal conplaint was filed to retaliate agai nst
Townes’ exercise of protected concerted activities under
Section 7 of the Act.




